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IN THE 

Court of appeals, Btstrict of Columbia 

October Term, 1930. 

i 

No. 5247. | 

I 

Special Calendar j 

i 

Ray Lyman Wilbur, Secretary of the Interior, 

Appellant , 

vs. 

United States of America, Ex rel, Ethel M. 

McLellan, Appellee. 

MOTION OF STATE OF WYOMING, BY ITS 
ATTORNEY GENERAL, FOR LEAVE TO 
FILE BRIEF AMICUS CURIAE AND TO 
PARTICIPATE IN ORAL ARGUMENT. 

Comes now the State of Wyoming, by William 0. 
Wilson, its Attorney General, and respectfully; moves 
this Honorable Court that leave be granted to said 
State acting by and through its said Attorney Gen¬ 
eral, as amicus curiae, to file herein the brief ap¬ 
pended hereto and herewith submitted, and as 
grounds for its said motion, sets forth that there 
are many thousands of acres of undeveloped i public 
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lands of the United States within the borders of the 
State of Wyoming; that large areas of such lands 
are capable of producing coal, oil and gas in mer¬ 
chantable quantities at a profit to the producers, and 
that particularly by reason of section 35 of the Act 
of Congress of February 25, 1920, involved in this 
controversy, that the State of Wyoming has a vital 
interest in the disposition of this action, owing to 
losses of revenue to the State; and to the injurious 
affect on industry; 

The Undersigned, The State of Wyoming, also 
respectfully moves the court, that its said Attorney 
General, or a representative to be designated by him, 
be permitted to participate in the oral argument of 
the above entitled cause. 

Dated and signed at Washington, D. C., October 
11, 1930. 


The State of Wyoming, 

By William 0. Wilson, 
Attorney General of the State of Wyoming. 
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IN THE 

i 

Court of &ppeate, district of Columbia 

October Term, 1930. 


No. 5247. 
Special Calendar 


Eay Lyman Wilbur, Secretary of the Interior, 

Appellant , 


vs. 


United States of America, Ex rel, Ethel M. 

McLellan, Appellee. 


BRIEF OF THE STATE OF WYOMING AS 

AMICUS CURIAE 

The State of Wyoming appears in this litigation 
because of its very great and vital interest in the 
development of its oil and gas resources and sets 
forth the following: 

i 

First: The State has received and is receiving 
from the Federal Government a very large,; though 
diminishing, income under section 35 of the leasing 
act of February 25, 1920, section 35 thereof, | provid¬ 
ing as for our present purposes as follows: j 

“* * * 37y 2 per centum of the amounts j derived 
from such bonuses, royalties and rentals shall 
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be paid by the Secretary of the Treasury after 

the expiration of the fiscal year to the State 

within the boundaries of which the leased lands 

or deposits are or were located, said moneys to 

be used by such State or subdivisions thereof 
* 

for the construction of public roads or for the 
support of public schools or other public edu¬ 
cational institutions, as the legislature of the 
State may direct* *' * 

Second: That since the operation of such act be¬ 
gan from 1921 to 1930, both inclusive the State has 
received as its 37per centum of the amounts de¬ 
rived from such bonuses, royalties and rentals, under 
the provisions of said Act, the sum of $19,943,635.44; 

Third: That provision was made by the Legisla¬ 
ture of Wyoming for the disposition of the said 37>4 
per centum of the amounts so derived from such 
bonuses, royalties and rentals, under chapter 28, Ses¬ 
sion Laws of Wyoming of 1923, in substance as fol¬ 
lows : 

(a) 3 per centum to counties in which the oil was 

produced, to be expended by such counties 
in the construction and maintenance of per¬ 
manent roads and highways; 

(b) 3 per centum to be placed to the credit of the 

State Highway Commission and expended 
by it on permanent construction or mainte¬ 
nance in the county of the origin of the 
fund; 

(c) 35 per centum to be placed to the credit of 

such Commission and expended by it on per¬ 
manent construction or maintenance work, 
provided that there shall be expended in 
each county of the State, its proportion of 
at least 75 per cent of such total amount so 
appropriated for its highway construction 
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and the maintenance thereof; and the pro¬ 
portion so apportioned to each county, shall 

be determined: 

(1) 50 per centum in the ratio that the as¬ 
sessed valuation of each county bears to 
the total assessed valuation of the State; 

(2) 50 per centum in the ratio that the total 
mileage of state highways in each 
county, bears to the total mileage of 
state highways in the state 

And not to exceed 15 per cent thereof shall 
be used by the Commission in engineer¬ 
ing, supervising and other overhead ex¬ 
pense ; 

(d) 50 per centum for teachers and school bus 

drivers; 

(e) 9 per centum to the University of Wyoming; 

Fourth: That there is no overproduction of oil in the 
Rocky Mountain States, as a ready market is found 
for all production in the area supplied; that |the pro¬ 
duction therein is downward; and the amount of oil 
being produced is only about one-half that of six 
years ago; and the total production of the area, con¬ 
sisting of Colorado, Utah and Wyoming, is less than 
three per cent of the total production of the nation; and 
the present established refineries are running on only 
about one-half capacity; and the policy of shutting 
in production is followed whenever necessary; 

Fifth: That there is no waste of oil in such area, as 
the supply is not more than sufficient to meet the de¬ 
mand; the Salt Creek field, in Wyoming, producing 
about one-half of the total production of said area, 
being an outstanding example of fields efficiently op¬ 
erated under methods providing real conservation; 
and other fields of said area largely follow such 
conservation system; 
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Sixth: That discoveries of the future, even under 
most liberal policies would not very gradually in¬ 
crease the amount of production, and would probably 
not compensate for the rate of depletion of existing 
fields; 

Seventh: That development of petroleum resources 
is a major industry in Wyoming, and the continued 
enforcement of the orders of the Secretary of the 
Interior, is resulting in a serious decrease in the com¬ 
merce and industry of the state; and the revenues of 
the State under said leasing act; 

Eighth: That the development of oil in State and 
privately owned lands is being seriously handicapped, 
as, without control of government lands, which usually 
surround such state and privately owned lands, op¬ 
erators could seldom afford to take the hazard of 
prospecting in lands of small acreage, as such pros¬ 
pecting is carried on at great cost; unless such oper¬ 
ators and investors have justification therefor in the 
control of large acreage, in order to warrant the 
necessarily large expenditures incurred. 

Ninth: That under the well known rule of statu¬ 
tory interpretation, where the language of a law is in 
any manner ambiguous, or the meaning doubtful, re¬ 
sort may be had to the surrounding circumstances, 
the history of the times and the defect or mischief, 
which the statute was intended to remedv, we find 
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with respect to the leasing act, and as a basis there¬ 
for, that for years the attempt to apply the oil placer 
mining laws to prospecting for oil and gas and to dis¬ 
coveries thereof, as a foundation for patent applica¬ 
tions, was impracticable, owing to the enormous cost 
of drilling wells for oil and gas, leading to such dis¬ 
coveries, where such discoveries were not otherwise 



attainable; and the Department of the Interior and 
the Courts were besieged with controversies as to 
whether such a discovery had been made of oil! or gas, 
as would justify a person of ordinary prudence in the 
further expenditure of his time and means in an 
effort to develop a paying well; and that in order to 
settle the controversies, thus existing, as between the 
Federal Government and individuals; and as between 
individuals; but never to curtail the development of 
such lands; but on the contrary, to encourage develop¬ 
ment and to establish a more satisfactorv method of 

•/ 

disposal thereof by the Federal Government,! and of 
acquiring thereof by prospectors; for the purpose of 
prospecting and development of such lands; the leas¬ 
ing act was passed; and such act was recognized as a 
partnership between the United States and the States 
and their operators and investors; and a resulting 
compromise between conflicting interests; and each 
party to the compact was benefited; and also the 
States were granted a direct interest in the revenues 
from development (of which the State is now being 
deprived), in lieu of taxes that otherwise would have 
accrued to the states under the commercial production 
of oil and gas under the placer mining lawsJ 

Tenth: That it is estimated by competent authority, 
there are within the State of Wyoming, 17,035,537 
acres of lands in the public domain available! for ex- 
ploration under the said leasing act; and that this 
land, in recognized geological structures, would be 
prospected for oil and gas, if permitted under said 
Act. 

Eleventh: That much of such prospecting and de¬ 
velopment would be done by operators engaged; in such 
mining industry, and at their expense; which opera- 
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tors have demonstrated by their past and present 
practice in the industry in Wyoming, on public lands, 
where their permits are in force, and on other lands 
in the State; that expenditures for such purposes are 
justified; by the markets for such oil and gas and the 
profits obtained both commercial and otherwise. 

Twelfth: That legitimate prospecting and develop¬ 
ment of public lands in Wyoming for their oil and gas, 
require very extensive employment of labor in drill¬ 
ing wells and building roads; and, therefore, work 
for hundreds of men; and also the purchase of large 
quantities of oil well equipment and other merchandise 
necessary for such purposes; requiring the expendi¬ 
ture of very large sums of money; the drilling of 
some wells for oil, costing more than a hundred thou¬ 
sand dollars, and in some cases even as much as 
two hundred thousand dollars; 

Thirteenth: That in reliance on the receipt of reve¬ 
nues under the provisions of said Act, and the inter¬ 
pretation thereof, that it was intended to provide for 
continued prospecting and development of public 
lands for oil and gas in Wyoming, the State there¬ 
upon planned and is carrying forward a unified sys¬ 
tem of public highways, some of the main arteries 
of which are not only of state and local interest, 
but also of national importance and value as well; 

(2) the State has also in dependence on such income; 
and through its State University, increased the effi¬ 
ciency and educational standards of that Institution; 

(3) and has also afforded its school children greater 
opportunities to secure an education by means of 
more numerous and more highly qualified teachers; 
and an assured transportation of such pupils from 
sparsely settled communities to centralized school 
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buildings, where higher educational methods are at¬ 
tainable ; and that material injury is being I caused 
the State; and all of such public welfare activities are 
suffering by virtue of the said policy of the Secretary 
of the Interior; 

Fourteenth: That accordingly, the growth, well- 

i 

being, advancement, progress, welfare and prosperity 
of the State of Wyoming and its people, are, without 
lawful justification or authority, being seriously and 
adversely affected, as a result of the orders of the Sec¬ 
retary of the Interior in depriving the State and its 
citizens of the opportunity to develop such natural 
mineral resources, lying within its borders; and also 
of the revenues attendant thereon; and, therefore, of 
the power of the State to carry on its public welfare 
activities, as under the provisions of said leasing act 
it was intended it should do. 

The great interest of the State of Wyoming, as here¬ 
in set out, justifies the State in seeking the affirmance 
of the decree of the lower court; and, we therefore, 
in support of our position before this Honorable 
Court, adopt the excellent and thorough brief pre¬ 
sented and filed herein by Counsel for Appellee; and 
request that such brief be adopted as the brief of the 
State of Wyoming. 


The State of Wyoming, 

By William 0. Wilson, 

Its Attorney General. 
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IN THE 


Court of iUppeate, Btstrut of Columfua 

i 

i 

October Term, 1930 j 

i 

^"™“"" j 

No. 5247 

I 

i 

Special Calendar. 


Ray Lyman Wilbur, Secretary of the Interior, 

Appellant, 

v. 

! 

United States of America, ex rel. Ethel M. McLennan, 

Appellee. 


BRIEF AMICUS CURIAE. 


Brief of Attorney General of New Mexico as 

Amicus Curiae. 

i 

Pursuant to Section 35 of the Leasing Act, New 
Mexico is to receive 37% per centum of the royalties 
accruing to the government from production of oil 
and gas on public lands within the State. Such money 
in accordance with the Leasing Act is to be used for 
the construction and maintenance of public roads, the 
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support of public schools or other public educational 
institutions as the legislature of the State might 
direct. 

The New Mexico legislature, in 1929, passed the 
following law, directing the disposition of these roy¬ 
alties : 


“Section 1. For the 18tli and 19th fiscal years 
of the State of New Mexico, there is hereby ap¬ 
propriated for the New Mexico School of Mines 
from the Mineral Leasing Land Act Fund, created 
by Section 35, of Senate Bill No. 2775, (Public 
No. 146—66th Congress) the sum of Fifteen 
Thousand Dollars ($15,000.00), for each of said 
fiscal years. Any unappropriated balance in the 
Mineral Leasing Lands Act Fund shall be turned 
into the fund for General State purposes. 

“Sec. 2. The same appropriation as made in 
Section 1, of this Act for the 18th and 19th fiscal 
years, is hereby declared to apply and be con¬ 
tinued to, and in every fiscal year subsequent to 
the 19th fiscal year, unless any Legislature, sub¬ 
sequent to the one at which this Act is passed 
shall provide otherwise.’’ (Chap. 134, New Mex¬ 
ico Session Laws of 1929.) 

“ * * * Any balance in the Mineral Leasing 
Land Act Fund and revenues accruing to such 
fund not otherwise specifically appropriated shall 
be distributed among the state educational insti¬ 
tutions in proportion to the several appropria¬ 
tions made herein for such institutions and shall 
apply on such appropriations.” (Sec. 7, Chap. 8, 
Special Session Laws of New Mexico, 1929.) 

Under the terms of Section 35 of the Leasing Act, 
New Mexico, for the year 1929, has received from the 
United States Government royalties amounting to 
approximately $1,800,000.00. It is reasonable to as- 
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sume that large amounts would be received in the 
future covering production in New Mexico;, if the 
terms of the Leasing Act were carried out by the Sec¬ 
retary instead of being suspended in accordance with 
the present policy, which, is contrary to the intent of 
Congress in passing the Leasing Act. 

Revenue Derived from Taxes on Tangible Property 
Within the State of New Mexico Used in Opera¬ 
tions Under Permits Authorized by the Leasing 
Bill. 


It is estimated that in conducting operations under 
permits and leases on the public lands within New 
Mexico, permittees, lessees and operators have ex¬ 
pended approximately forty millions of dollars. A 
vast amount of such money has been invested in per¬ 
sonal property used in drilling operations. Such 
property is subject to tax by the State and produces 
revenue. The change in policy in the issuing of oil 

i 

and gas permits has resulted in a burden to this state, 
because of the loss of revenue from such taxable prop¬ 
erty. j 

Employment. 

Operations conducted on permits and leases issued 
under the Leasing Act, provides employment for a 
vast number of men. The suspension of the act by the 
Secretary has stopped much of such employment, thus 
adding to the unemployment situation not only in New 
Mexico, but in other states as well. 


Intent of Congress. 

The intent of Congress in passing the Leasing Act, 
as well as the question of whether or not said Act is 

i 

i 
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mandatory or merely permissive, is discussed at 
length in the brief amici curiae filed on behalf of the 
States of Utah and Montana. 

Discretion. 

The Secretary of the Interior has no discretion to 
suspend the Leasing Act. Any discretion given under 
the Act is to carry out its terms and not to make the 
act of no effect. 

There has been nothing added to the definition of 
Discretion of an officer upon whom a duty has been 
imposed by law in over 200 years. The doctrine an¬ 
nounced by an English Court is still good law. This 
is what was reported in 1719: 

“Where anything is left to any person to be 
done, according to his discretion, the Law intends 
it must be done with sound discretion and accord¬ 
ing to law: and this Court hath a Power to redress 
things that are otherwise done, notwithstanding 
they are left to the discretion of those that do 
them. Trim 23 Car 1 B. R. for their discretion is 
not properly discretion, but Folly or Madness, 
who act things contrary to reason and against 
Law.’ 7 1 Lilly’s Practical Register or General 

Abridgement of the Law, London 1719. (B. R. 
Bancus Regis or Kings Bench.) 

The same doctrine was announced by Chief Justice 
Marshall about 100 years later in Osborn v. The Bank, 
9 Wheaton 866, 6 L. ed. 234: 

“Courts are the mere instruments of the law, 
and can will nothing. When they are said to ex¬ 
ercise a discretion, it is a mere legal discretion, 
a discretion to be exercised in discerning the 
course prescribed by law; and when that is dis- 
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cerned, it is the duty of the court to follow it. 
Judicial power is never exercised for the purpose 
of giving effect to the will of the judge;: always 
for the purpose of giving effect to the will of the 
legislature; or, in other words, to the will of the 
law. ’ ’ 


Following the doctrine announced in the above quo¬ 
tations, the Supreme Court of the United States has 
recently defined and limited the discretionary power 
of the Secretary of the Interior. The leading case on 
the subject is Daniels v. Wagner, 237 U. S. 547, 59 
L. ed. 1102. Chief Justice White, after stating the 
facts, then said: 

i 

“The claim of discretionary power is substan¬ 
tially this: That in a case where, under an act of 
Congress, a right is conferred to make an appli¬ 
cation to enter public land, and a duty imposed 
upon the Department to permit the entry, the De¬ 
partment is authorized in its discretion to refuse 
to allow that to be done which is commanded to 
be done, and thus deprive the individual of the 
right which the law gives him. And it becomes, 
moreover, certain that the necessary reshit of this 
assertion is the following: That although Con¬ 
gress may have the power to provide for the dis¬ 
position of the public domain and fix the terms 
and conditions upon which the people may enjoy 
the right to purchase, it has not done so, since 
every command which it has expressed on this 
subject may be disregarded, and every right 
which it has conferred on the citizen may be taken 
away by an unlimited and undefined discretion 
which is vested by law in the administrative of¬ 
ficers appointed for the purpose of giving effect 
to the law. When the true character of I the prop¬ 
osition is thus fixed it becomes unnecessary to go 
further to demonstrate its want of foundation.” 


i 
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The above case was cited with approval by Justice 
VanDevanter for the Court in Payne v. Central Pa¬ 
cific B. Company, 255 U. S. 236, 65 L. ed. 603, in the 
following language construing the powers of the Sec¬ 
retary of the Interior: 

“Its purpose is to make sure that, in accord 
with that power of supervision and direction, he 
is to see to it that the right of selection is not 
abused, that claims arising out of prior set¬ 
tlement and the like are not disturbed, that no in¬ 
demnity is given except for actual losses of the 
class | intended, and that the lands selected are 
such as are subject to selection. But of course 
it does not clothe him with any discretion to en¬ 
large or curtail the rights of the grantee, nor to 
substitute his judgment for the will of Congress, 
as manifested in the granting Act.” 

This last case was recently followed and quoted 
from by Justice Brandeis in "West v. Standard Oil 
Company, 278 U. S. 220, 73 L. ed. 274, again citing 
Daniels v. Wagner, in which he said: 

“The broad power of control and supervision 
conferred upon the Secretary ‘does not clothe him 
with any discretion to enlarge or curtail the rights 
of the grantee, nor to substitute his judgment for 
the will of Congress as manifested in the granting 
Act’.” 

Great reliance has been placed by appellant on the 
following paragraph in the oil and gas regulations of 
March 11, 1920: 

“It should be understood that under the act, 
the granting of a prospecting permit for oil and 
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gas is discretionary with the Secretary of the 
Interior, and an application may be granted or 
denied, either in part or in its entirety,: as the 
facts may be deemed to warrant.’’ 

It is claimed that this regulation gives the Secretary 
of the Interior authority to grant or deny prospecting 
permits at his pleasure. It will be noted, however, 
that under this regulation an application may be 
granted or denied 4 4 as the facts may be deemed to 
warrant.” In the permits involved in these eases no 
attempt was made to ascertain facts peculiar j to each 
case. All applications filed prior to March 13, 1929, 
were summarily rejected. All applications attempted 
to be filed after that date were refused without con¬ 
sideration of any of the facts relating to each applica¬ 
tion. Applications that vrere made as the result of 
drawings as provided by the regulations were also 
summarily denied. The claim is made that the Secre¬ 
tary of the Interior under his discretionary power has 
authority to suspend the act notwithstanding that the 
title of it is to 44 promote” the mining of oil and gas 
and Section 1 of the Act provides that these and other 
minerals 4 4 shall be subject to disposition in the form 
and manner provided by this Act, etc. ’ ’ 

The Secretary of the Interior cannot enlarge by 
Eegulation No. 2 the power given him by Section 13 
of the Leasing Act. If he has no discretion to deny 
the filing of a prospecting permit under the act, he 
cannot deny the filing because of the Regulation. If 
there is a conflict between the Leasing Act | and the 
Regulation, the Leasing Act controls. 

In People vs. Gage, 155 N. W. 467 (Mich.), it was 
said: 
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“Discretion lodged in the trial court is not a 
private, arbitrary, or personal, but a legal discre¬ 
tion, to be exercised according to established and 
well known principles of law.” 

This court in two cases marked out the limitations 
of discretion. The first is that of Hoover vs. Intercity 
Radio Company, 286 Fed. 1003. In that case, Justice 
Van Orsdel, speaking for the court, said that the act 
of October 24, 1912, imposed a duty on the Secretary 
of Commerce to issue radio licenses; that the act pre¬ 
scribed the conditions under which the licenses should 
operate; that the answer of the Secretary that he 
could not issue a license to the Intercity Radio Com¬ 
pany without giving it a wave length that would inter¬ 
fere with some other wave length, was not a good 
defense. That the issue of a license was not dependent 
upon the fixing of a wave length. That such restric¬ 
tion entered into the license and the wave length 
named bv the Secretarv merely measured the extent 
of the privilege granted to the licensee. It was held 
that the statute was mandatory and that a mandamus 
should issue. 

The other case is that of West v. IT. S., 30 Fed. (2d) 
739. It is known as the Ailing case. That is a Permit 
case and involved the question as to whether the Sec¬ 
retary of the Interior was required to issue a pros¬ 
pecting permit to a minor who was number one at a 
drawing held by the local Land Office. The Leasing 
Act requires that oil and gas lands, etc., “should be 
subject to disposition in form and manner provided 
by the Act to citizens of the United States, etc.” 

Jean Ailing was a citizen of the United States but 
was also a minor and the Secretary denied her a pros- 
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pecting permit for that reason only. Neither the law 
nor the regulations of the Secretary included minority 
as a disability. This court held that the Secretary 
could not impose additional requirement to that in¬ 
cluded in the law and his regulations. In the above 
cases it is made clear that discretion must be a discre¬ 
tion under the law. The whim, opinion, or will of the 
officer is not the exercise of discretion. It must be an 
act done under the law which authorized him to act at 
all. It must be a sound discretion based on law. 

In determining whether “authorized” in section 13 
of the Leasing Act of February 25, 1920, is directory 
and gives the Secretary of the Interior discretion to 
grant or to deny an application for a prospecting per¬ 
mit, it is necessary to ascertain the intent of Congress 
in the passage of the act. In ascertaining that intent, 
it is necessary to consider the entire act, the changes 
made in the law as it then existed and the object and 
purpose of the statute. 

Having thus set forth the interest of the fetate of 
New Mexico in this litigation, I hereby adopt the brief 
already filed herein by Counsel for Appellee, and ask 
that it be taken and considered as the brief of the 
State of New Mexico. 

Respectfully submitted, 

M. A. Otero^ Jr. 

Attorney General of the State of New Mexico . 

Santa Fe, New ! Mexico. 

Counsel: 

Peter Q. Nyce, 

Chestre I. Long, 

Chas. P. Swixdler, 

Samuel W. McIntosh. i 

National Press Bldg., 

Washington, D. C. 
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Court of glppeate, district of Cofamfata 


October Term, 1930 


Special Calendar. 
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No. 5247 


i 

Ray Lyman Wilbur, Secretary of the Interior, 

Appellant, 
v. 

i 

United States of America, ex rel . Ethel M. McLennan, 

Appellee. 


Brief of Attorney General of Montana as 

Amicus Curiae. 

Pursuant to Section 35 of the Leasing Act, Montana 
is to receive 37% per centum of the royalties accruing 
to the Government from production of oil and gas on 
public lands within that state. Such money in accord¬ 
ance with the Leasing Act is to be used for the con¬ 
struction and maintenance of public roads, the sup¬ 
port of public educational institutions, as the Legisla¬ 
ture of the State may direct. Under the terms of this 
Act, Montana has received up to June 30, 1929, royal¬ 
ties amounting to approximately $548,776.98. 


i 
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Revenues Derived from Taxes on Tangible Property 
Within the State of Montana Used in Operations 
Under Permits Authorized by the Leasing Bill. 

A vast amount of money has been expended by 
permittees, lessees and operators in drilling for oil 
and/or gas, building roads, bridges, warehouses, 
camps and machine shops, etc. All of this tangible 
property is subject to tax by the state and produces 
revenue. The change in policy in the issuing of oil and 
gas permits has resulted in a burden to this state be¬ 
cause of the loss of revenue from such taxable 
property. 

Employment. 

Operations conducted under permits and leases is¬ 
sued under the Leasing Act, provide employment for 
a vast number of men. The suspension of the Act by 
the Secretary has stopped much of such employment, 
thus adding to the unemployment situation not only 
in Montana, but in other states as well. 

The Intent of Congress. 

The intent of Congress in passing the Leasing Act, 
the question of whether the Secretary of the Interior 
has discretion to suspend the Act and whether there 
was an actual withdrawal, are discussed at length in 
the briefs amici curiae filed on behalf of New Mexico 
and Utah. 

The authority vested in the Secretary of the Interior 
by the Leasing Act is mandatory and not permissive. 

The English Rule. 

Mac Dougall v. Paterson, Common Bench Reports 
15 Victoria 755, announces the rule as follows: 
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“ Where a statute confers an authority to do a 
judicial act in a certain case, it is imperative on 
those so authorized, to exercise the authority 
when the occasion arises, and its exercise is duly 
applied for by a party interested, and having the 
right to make the application.” (1851.) ; 

In Endlich on Interpretation of Statutes 423 is the 
end of a discussion of the English cases on this rule 
in which it is said: 

i 

“But as regards the imperative character of the 
duty, it was laid down by the King’s Bench that 
words of permission in an act of Parliament when 
tending to promote the general benefit are always 
held to be compulsory.” 

The Supreme Court Rule. 

Endlich on Interpretation of Statutes in the same 

note savs: 

«/ 

“The Supreme Court of the United States simi¬ 
larly laid it down that what public officers are em¬ 
powered to do for a third person, the law requires 
shall be done whenever the public interest or in¬ 
dividual rights call for the exercise of the power; 
since the latter is given not for their benefit, but 
for his, and is placed with the depositary to meet 
the demands of right, and prevent the failure of 
justice. In all such cases, the court observed the 
intent of the Legislature, which is the test, is, not 
to devolve a mere discretion, but to impose a posi¬ 
tive and absolute duty.” (Citing Supervisors v. 
United States, 4 Wall. 435, already cited in appel¬ 
lee’s brief, p. 18.) 

In Mayor v. Furze, 3 Hill 612 (N. Y.), Chief 
Justice Nelson said: 
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“The inference deducible from the various cases 
on this subject seems to be that, where a public 
body or officer has been clothed bv statute with 

4/ * 

power to do an act which concerns the public in¬ 
terest or the rights of third persons, the execution 
of the power may be insisted on as a duty, though 
the phraseology of the statute be permissive 
merely, and not peremptory.’’ 

The above case and several others along the same 
line are cited and followed in People v. Commissioners 
of Land Office, 207 X. Y. 42, 100 X. E. 735, in the fol¬ 
lowing language: 

“It is an old and well recognized rule of statu¬ 
tory construction that when the act to be done con- 
cerns the public interest, or the rights of third 
persons, permissive words conferring power, or 
authority, upon public officers, or bodies, will be 
construed as mandatory.” 

In P. D. Ronde & Company v. United States Sugar 
Equal. Board, 299 Fed. 659, the following language, 

“Resolved by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled, that the President is authorized 
to require the United States Sugar Equalization 
Board (Inc.) to take over from the corporation 
P. D. Ronde & Company, Inc., said transaction 
entered into and carried on by said corporation, 
etc.” 

was held to be mandatory on the President. 

The court after a careful examination of many au¬ 
thorities including Supervisors v. United States de¬ 
cided that the act was mandatory. An appeal was 
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taken to the Third Circuit Court of Appeals and the 
case was there affirmed in U. S. Sugar Equalization 
Board v. P. D. Ronde & Company, 7 Fed. (2d) 981. 
The Circuit Court of Appeals said: 


“The resolution of Congress by which Presi¬ 
dent was 4 authorized ’ to require U. S. Sugar 
Equalization Board, Inc., to pay loss to importer 
of sugar for which Government was morally re¬ 
sponsible, held mandatory; ‘authorized’ meaning 
‘ directed V’ 

The court also held that 


i 

“Since Congress may not delegate legislative 
authority to any person it follows that it may not 
give to any one absolute discretion to ignore or 
nullify, without conditions, a law which it has en¬ 
acted. This would in effect be the delegation of 
legislative power. Such a delegation of power 
would involve a discretion of what the law should 
or should not be, or that it should not be at all.” 
(citing authorities.) 


The court stated that the Senate and House Commit¬ 
tees regarded this resolution as mandatory and cited 
cases to show that the reports of the committee’s inter¬ 
pretation of the meaning of the resolution are entitled 
to careful consideration. It is a late case having been 
decided on August 10, 1925. 


The Lord Mansfield Rule. 

In 1 Burrow’s Reports, King’s Bench, 4th edition, 
Rex v. Loxdale, Lord Mansfield in 1758 announced the 
following rule to determine whether an act of Parlia¬ 
ment was mandatory or directory. He said: ; 
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“There is a known distinction between circum¬ 
stances which are of the essence of a thing re¬ 
quired to be done by an act of Parliament, and 
clauses merely directory. The precise time, in 

many cases is not of the essence.” 

%> 

This rule has been followed by many courts in the 
United States. 

In Apollo Boro v. Clopper, 44 Pa., Superior Court 
405, it was said: 

“Perhaps Lord Mansfield’s rule in Rex v. Lox- 
dale, 1 Burr. 445, is a better one (and this is the 
second rule we have in view) that, whether a 
statute is mandatory or not depends on whether 
the thing directed to be done is the essence of the 
thing required.” 

The same language is used in Norwegian Street, 81 
Pa. State 354. 

The same statement is made in Deibert v. Rhodes, 
140 Atl. 515 (Pa.), where it is also said: 

“The test whether a statute is mandatory de¬ 
pends on whether the thing directed to be done is 
of essence of the thing required.” 

The court in that case also said: 

“Whether particular statute is mandatory or 
directory does not depend on form but on legisla¬ 
tive intent, to be ascertained from consideration 
of entire act, its nature, its object, and conse¬ 
quences resulting from construing it one way or 
the other.” 

The same rule is followed by the Supreme Court of 
Oregon in Stevens v. Tillamook County, 273 Pac. 716, 
where it is said: 
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“It has been said, and we think correctly, that 
the true distinction between a mandatory statute 
and one which is only directory is this: Where the 
provision of the statute is the essence of the thing 
required to be done and by which jurisdiction to 
do it is obtained, it is mandatory, but where it 
relates to form and manner and where an act is 
incident or after jurisdiction has been obtained 
it is directory’ 7 (citing Potter’s Dwarres on 
Statutes and Constitution, pp. 221 and 225 and 
footnote, p. 224). 

Having thus set forth the interest of the State of 
Montana in this litigation, I hereby adopt the brief, 
already filed herein by counsel for Appellee jand ask 
that it be taken and considered as the brief of the State 
of Montana. 


Respectfully submitted, 

j 

i 

L. A. Foot, 

Attorney General of the State of Monta/na, 

Helena , Montana. 

Counsel: | 

i 

Peter Q. Nyce, 

Chester I. Long, j 

Chas. P. Swindler, 

Samuel W. McIntosh. j 

National Press Bldg., 

Washington, D. C. 



